Contracts and Service
Level Agreements

Objectives - Contracts and SLAs
•
•

Contracts and
Service Level
Agreements

•
•

www.davidbaileyfcca.com
@davidbaileyfcca

•

List the contents of a completed Contract/SLA
Identify risks associated with Contracts/SLAs and
strategies to manage them
Recognise the competing needs and expectations
of the different parties to agreements
Identify weaknesses in current arrangements and
produce an action plan to improve them
Play your part in creating successful
Contracts/SLAs.
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Programme
Contracts and SLAs

•
•
•
•
•
•
•

Exercise

The purpose, format and content of Contracts
and SLAs
Understanding other stakeholders
Being exact and specific
Current and future contracting environment
Negotiation and agreement
Risk management strategies
Action planning

What is the role of a health
service commissioner?
What is commissioning?
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What is Commissioning? 1 of 3

What is Commissioning? 2 of 3

•

The Department of Health described the roles of
a health service commissioner as:
• To be the advocate for patients and
communities - securing a range of
appropriate high-quality healthcare services
for people in need,
• To be the custodian of tax-payers money this brings a requirement to secure best
value in the use of resources.
House of Commons Health Committee
Commissioning - Fourth Report of Session 2009–10
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The King’s Fund Definition:
• Identifying effective and appropriate health
service responses to assessed patient needs
• Securing national and local health care
priorities
• Planning the coherent delivery of services
• Securing those services through contracts
with service providers (or purchasing)
• Allocating available resources against
competing priorities.
6
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What is Commissioning? 3 of 3
•
•
•
•

Why Commissioning?
•
•

Assessing needs
Planning services
Procuring services
Monitoring quality

•

•
Image courtesy NHS England
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Introduced in the 1990s
Part of the ‘internal
market’
Argued making providers
compete would
encourage greater
efficiency,
responsiveness, and
innovation
Current arrangements
introduced by the
Health and Social Care
Act 2012.

Results
• Fragmentation
• £9 bn Privatisation
• Cherry-picking
Future
• Scrapping Section 75 of
the Health and Social Care
Act 2012
• Removing the healthcare
commissioning from Public
Contracts Regulations 2015.

From Consultation to Queen’s Speech

Exercise

Latest news from NHS England:
“We propose that the regulations made under
section 75 of the Health and Social Care Act
2012 should be revoked and the powers in
primary legislation under which they are made
should be repealed and replaced by a best
value test.”

What are contracts?

•

•
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Doing so would “free the NHS from overly rigid
procurement requirements”
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What are Contracts?

•

A contract is an agreement entered into
voluntarily by two parties or more with the
intention of creating a legal obligation.

•

When are NHS Contracts not Contracts?

Contract Law
You start negotiations with a provider and submit a draft
contract to them. They send you their comments on the
draft and you have a few meetings to bottom out the
issues. You don’t quite do that and time runs out and
you need them to deliver services. They start delivering
services and send you an invoice which refers to their
terms and conditions.

•
•
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Q : Is there a contract?
Q : If so, which terms and conditions apply?
12
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Contract Law

•

Contracts can be
• Implied
• Oral
• Email

Exercise

Required elements are:
• Offer
• Acceptance
• Consideration
• Separate entities

Which types of organisations
can CCGs contract with?
Is it a contract or a service
level agreement?
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CCGs Can Contract for
Services With:

•
•
•
•
•

Legal significance

•

Commercial organisations
Voluntary / Charitable organisations
Mutual providers / Social Enterprises
Public Bodies
GP practices through a separate contract.

•

NHS SLAs

•

SLAs between NHS
parties that are not
enforceable in court

NHS Contracts

•

Enforceable in court
but written with
dispute resolution
arbitration procedure
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Which Services do NHS England,
Clinical Commissioning Groups and
Local Authorities Commission?

What are
Service Level Agreements?

•
•

Written agreements in the form of a contract
between service providers and the users of
those services
Contained within the agreement are:
• Specifications of needs and expectations on
both sides
• Specification of:

•
•
•
•
•
•
•
•

• Quality of service
• Cost
• Level of activity.
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Mental health services
Sexual health
Urgent and emergency
care
Neonatal
Pharmacists
Community services
Rare cancers
Health visiting

•
•
•
•
•
•
•
•
•

Acute care
• Social care
Dentists
Screening programmes
GPs
Opticians
Addictions
Immunisation
Prison and secure unit health
School nursing
18
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NHS England
•

•
•

CCGs
•

Commissions some services directly:
• Specialised services, such as neonatal and rare
cancers
• Primary care, including GPs, pharmacists, dentists
and opticians
• Immunisation and screening programmes, prison
and secure unit health
Total spending on direct commissioning in 2018/19 was
£24.5 billion – mostly through seven regional teams.
Assuring the quality of CCG commissioning through
annual assessment.

•

•

The majority of NHS England’s budget is allocated to
CCGs:
• In 2018/19, CCGs spent £85.4 billion out of the
£112.7 billion that NHS England spent on running
the service
CCGs have a statutory responsibility for commissioning
most NHS services including:
• Urgent and emergency care, acute care, mental
health services and community services.
They are also involved in commissioning primary care
and some specialised services.
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Local authorities
•
•
•
•

Health and Wellbeing Boards

•

Local authorities commission publicly funded social
care services. This includes own-home care and
residential care services.
In 2017/18, total expenditure on adult social care by
local authorities was £21.3 billion.
Local authorities also commission many public health
services including sexual health, health visitors, school
nurses and addiction services
in 2019/20, the public health grant to local authorities
was £3.1 billion.

•

Health and wellbeing boards are formal
committees of local authorities.
They bring together local authority and NHS
representatives , are responsible for carrying
out a joint needs assessment with CCGs and
developing a joint health and wellbeing
strategy for their local population.
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CCG Procurement

•
•
•
•
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Exercise

Existing contracts
Inviting tenders for new or changed contracts
Any Qualified Provider
Payment by Results

What are the NHS England
funding flows?

23
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NHS England Financial Flows

NHS Contracts

25
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Primary Care Contracts

•

GP Contracts – 1. GMS

•
•

NHS England has three main contract options
which it uses to commission primary medical
services:
1. General medical services (GMS) contracts
2. Personal medical services (PMS) contracts
3. Alternative provider medical services
(APMS) contracts

General medical services (GMS) contracts
These deliver core medical services and are
agreed nationally. The funding for these types
of contract is calculated based on the
practice’s registered list size with a fixed,
nationally agreed, price per patient, and the
actual amount paid is calculated practice-bypractice.
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GP Contracts – 2. PMS

•
•

GP Contracts – 3. APMS

•

Personal medical services (PMS) contracts:
PMS contracts provide similar core medical
services to GMS contracts but can also include
extra health services that are considered to be
‘over and above’ the usual core services – for
example, special clinics for homeless people in
areas of high need, etc. PMS contracts make it
possible to address specific local health needs.
The funding for PMS contracts is worked out
locally.

•
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Alternative provider medical services (APMS)
contracts:
APMS contracts enable primary care
organisations (PCO) to commission/provide
primary medical services within their area to
the extent that they are necessary.

30
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The Services Contract
Structure

Standard Contract - 2019/20

•
•
•

The Particulars
Service Conditions
General Conditions

Some parts are mandatory and non variable
Some parts are mandatory but variable locally
Some parts are non-mandatory and variable locally

31

32

Contract Process

Competing Expectations of SLAs

Complete the blanks

Commissioners

Providers

Managers

Accountants

Agree the contract
Get both parties to sign
Comply with the “conditions precedent”
Then, and only then, start service delivery
33
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Commissioners’ Expectations of
Service Agreements

•
•
•
•
•

Providers’ Expectations of
Service Agreements

•
•
•
•

Control over provider department finances
Precise specification of quality of service
required
Impose financial penalty for poor performance
Clarification of precise service required
The power to withdraw funding and put to an
alternative use

•
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Flexible budgets to fund increased demand
Clear link between activity and funding
Clarification of limitations to service provided
Separate identification of requests for extra
services
The power to say "no" to unfunded increases in
activity

36
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Manager’s Expectations of
Service Agreements

•
•
•
•
•

Accountants’ Expectations of
Service Agreements

•
•
•
•
•
•

Increase the professionalism of the service
Create a responsive internal culture
Ensure services meet expectations of quality,
performance and delivery
Elimination of waste
To ask “Is it really necessary?”

•

Responsibility accounting
Efficiency in use of assets
Elimination of waste
Increased value for money
Accurate reference costing
Economic evaluation to eliminate sub-optimal
decision-making
Cut unwanted services

37
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An Example Collaborative
Procurement Hub

What Is A Tender?

•
•
•

Who does the tendering?
In simple terms, a tender is ‘an offer to do
work’ issued by one party to one or more
others
It is a job application for a service.
• Origin:

• “to offer formally,”
• from Middle French tendre “to offer, hold forth”
• from Latin tendere “to stretch, extend”
39

North of England Commercial Procurement
Collaborative
• “Through category expertise and harnessing
our collective buying power we deliver
comprehensive, compliant and innovative
procurement solutions which save the NHS
money
• “Our award-winning procurements include
ready to access framework agreements,
bespoke project support and free to access
agreements.”

Exercise
Planning a Tender Process

Finding Contracts

•
•

•
•

The Contracts Finder website is managed by
the government, is free to use, and lists all UK
public contracts worth over £10,000.
https://www.contractsfinder.service.gov.uk/

•
•
•
•
•
41
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Costing the service
Designing the organisation
chart
Researching public health
information
Reading the Service
Specification
Answering the tender
questions
Researching National and
local best practice
Completing a Mobilisation
Plan

•
•
•
•
•
•
•

Designing the Service Model
Researching the geography
Designing the activity model
Recosting the service
Designing the staffing
structure
Designing the governance
structure
What others?

Put them in a logical order.
42
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Planning a Tender Process
Research

Reading the
Service
Specification

Designing the
Service Model

Costing the
service

Designing the
staffing
structure

Designing the
activity model

Completing a
mobilisation
plan

Designing the
governance
structure

Answering the
tender
questions

Conflicts of Interest

•

“In order to ensure a fair and competitive
procurement process, NHS X requires that all
actual or potential conflicts of interest that a
potential Bidder may have are identified and
resolved to the satisfaction of NHS X.”

43
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What Are Conflicts of Interest?

•
•
•

When do Conflicts of Interest Arise?

•

What are conflicts of interest?
What conflicts of interest might you have as
an organisation or as an individual?
How would you manage them?

Examples of circumstances in which potential
conflicts could arise include (but are not
limited to) where:

•

•

A Relevant Organisation or any person employed or
engaged by or otherwise connected with a Relevant
Organisation has carried or is carrying out any work
for the CCG in the last six months;
A Relevant Organisation is providing services for
more than one potential Bidder in respect of this
project or procurement process.

45
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Jargon

How do We Declare a Conflict of Interest?

•

•

•
•
•
•
•
•
•
•
•
•

“Liverpool Community Health NHS Trust
currently provides a range of Community
Health Services which are commissioned by
the CCG.
This potential conflict of interest will be dealt
with by maintaining a clear separation of
duties between the Trust and Commissioner
employees. In addition all communication
between Trust and Commissioner will use the
formal procurement route.”
47
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PIN – Prior Information Notice
Contract Notice
Market Engagement Event
EoI – Expression of Interest
SQ – Selection Questionnaire
ITT – Invitation to Tender
ITPD – Invitation to Participate in Dialogue
Contracting Authority
OJEU – Official Journal of the European Union
MEAT – Most Economically Advantageous Tender
48
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What Types Of Tenders Are There?
Types of Procurement Procedure

1. Open Procedure

•

There are four options:
1. Open Procedure
2. Restricted Procedure
3. Negotiated Procedure
4. Competitive Dialogue Procedure.

•

Invitation to Tender (ITT) documents must be
issued to all suppliers requesting one
Negotiation on fundamental aspects of
contracts, (especially price), which are likely
to distort competition, is prohibited.

49
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2. Restricted Procedure
(1 of 2)

•

2. Restricted Procedure
(2 of 2)

•

It is a 2 stage process:
1. Selection of suppliers with the capacity,
capability and experience to perform the
contract (PQQ)
2. Invitation to tender (ITT) for those
suppliers selected to submit proposals.

•

Supplier selection is on the basis of looking at
the supplier's capacity and capability, not how
the organisation will deliver the requirement.
Commissioners cannot consider matters
specific to performance of the contract at this
stage
There must be a minimum of five companies
invited to tender, (where there are at least
five suitably qualified, experienced
companies).
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4. Competitive Dialogue Procedure
(1 of 2)

3. Negotiated Procedure

•

•

No advert is placed in OJEU. Instead, the
awarding body identifies a supplier to enter
into negotiations with to agree the terms of a
contract.

•
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Used in exceptional circumstances for
‘particularly complex’ procurement where a
contracting authority is not objectively able to
define the technical means capable of
satisfying its needs or objectives
A contracting authority conducts a dialogue to
develop one or more suitable alternative
solutions

54
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4. Competitive Dialogue Procedure
(2 of 2)

•

Typical Tender Timetable
EOI - SQ - ITT
Advertisement placed - EOI
Selection Questionnaire (SQ) deadline
SQ evaluation and shortlist
Issuing of Invitation to Tender (ITT)
Deadline for receipt of completed Tenders
Evaluation of Tenders
Contract Award
Confirm offer with Preferred Bidder
Contract Signature

There must be a minimum of 3 suppliers
invited to the dialogue stage of the procedure,
(where there are at least 3 suitably qualified,
experienced suppliers)

w/c 16 June 2019
15 July 2019
16 July 2019
23 July 2019
1 September 2019
3 -14 Sept 2019
17 Sept 2019
1 October 2012
15 October 2019
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Typical Tender Timetable
EOI - SQ – ITPD - ITT
•
•
•
•
•
•
•
•
•
•
•
•
•

NHS Service Specifications

Selection Questionnaire (SQ) issued
22 August 2018
SQ Forum for interested parties
5 September 2018
Deadline for responses to SQ
16 September 2018
Invitation to Participate Document (ITPD)
24 October 2018
Bidder session for short-listed parties.
31 October 2018
Bidder deadline to respond to ITPD
19 Dec 2018
Evaluation and short-listing
Jan to Feb 2019
Competitive Dialogue with interested parties March to May 2019
Issue of final specification to bidders
28 May 2019
Bidder deadline response to final specification
2 July 2019
Evaluation and selection of preferred bidder
Aug 2019
CCG Board award of contract
Sept 2019
Implementation of new service.
Sept 2019 to Dec 2019

What are they?
“A statement of needs to be satisfied by the
procurement of external resources.”

•

Their purpose?
• “To present prospective suppliers with a clear,
accurate and full description of the
organisation’s needs, and so enable them to
propose a solution to meet those needs.”
57
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Exact and Specific

•

•
•

Objectives - Contracts and SLAs
•
•

Service Specifications describe:
• Who will do What
• When and How they will do it
• And Where it will be done.
In addition, Service Specifications detail:
• How Much, How Many and How Well?

•
•
•

List the contents of a completed Contract/SLA
Identify risks associated with Contracts/SLAs and
strategies to manage them
Recognise the competing needs and expectations
of the different parties to agreements
Identify weaknesses in current arrangements and
produce an action plan to improve them
Play your part in creating successful
Contracts/SLAs.

You must be able to monitor whether the
provider has achieved it.
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